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EDITORIAL NOTES. 


THE PROPOSED amendments of the constitution have now been pub- 
| lished in the newspapers in pursuance of the resolution of the legisla- 
_ ture. There are four separate propositions, each of which may be 
adopted or rejected without affecting the others. The first relates to 
_ lotteries and gambling, the second to biennial sessions of the legislature, 
the third to the judiciary and the fourth to female suffrage in school 
. meetings. The first is an amendment to the second paragraph of the 
| seventh section of article IV of the constitution. This paragraph now 

provides that no lottery shall be authorized by this state and that no 
| ticket in any lottery not anthorized.by a law of this state shall be bought 
| or sold within the state. This seems to assume, as was no doubt the 
ease, that there were when the constitution was adopted some lotteries 
| authorized by law. There was no such provision in the constitution of 
| 1776, and indeed an act of 1777 made counterfeiting the tickets of the 
' state lottery punishable with death, and for years after this public lot- 
_ teries were used to raise money for building the state capitol and sev- 
eral Presbyterian churches. Public sentiment on this subject had 
| changed before 1844 and the sentiment of that time was expressed in 
| the constitution. The amendment now proposed expresses a new pub- 
_ lic sentiment now lately aroused against pool-selling and book-making 
and provides that no pool-selling, book-making or gambling of any kind 
_ shall be authorized or allowed within this state and goes so far as to de- 
| clare that no gambling device, practice or game of chance now prohib- 
ited shall be legalized, or the remedy, penalty or punishment now pro- 
' vided therefor be in any way diminished. This is obviously directed 
against any repetition of the abortive legislation of two years ago 
' licensing betting and pool-selling at horse races in certain places. . It_ is 
_astriking example of the growing distrust of the legislature. It as- 


' sumes that the legislature cannot be trusted to protect public morals on 
17 
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this subject and puts all the existing laws repressive of the gaming in- 
stinct in connection with horse racing and many other things beside 
into permanent form in the constitution. An instinct that is so common 
cannot be wholly repressed even by a paragraph in aconstitation. Lot- 
teries at church fairs are considered harmless even though they are un- 
constitutional, and public sentiment rather than constitutional amend- 
ments must be depended upon to prevent the abuse of a common passion 
which is not wrong in itself but only leads to evil when misapplied or 
abused. 


































THE SECOND PROPOSITION expresses even more strongly the popular 
distrust of the legislature. It provides that the sessions of the senate 
and general assembly shall be held only once in two years. A similar 
proposition has already been adopted in all but five or six states of the 
union, and it is said that the effect has been generally found to be satis- 
factory. It isa curious commentary upon our system of representative 
government that there should be a general desire to restrict the action 
of that part of it by which the will of the people is most directly ex- 
pressed. It was formerly the legislature that was regarded as essential 
to the protection of the liberties of the people and to the expression of 
their will, and now it would seem that this is no longer true, or else the 


pose for which they were intended, and the question naturally suggests 
itself whether it might not be as well to do away with the legislature 
altogether. 

A writer in the August number of the Yale Review asks why it is that 
‘‘ people who see that every individual legislature does its work badly, 
still hold to the tradition that legislative assemblies in general are a good 
thing.” He says the explanation of it is in the history of the English 
parliament, which for centuries was an invaluable bulwark against mon- 
archy, and secured the liberties of the people by keeping them informed 
of what was going on. ‘This function of parliamentary bodies,” he 
says, ‘has been rendered unnecessary to the development of modern 
journalism,” and since they have been proved to be “ about as bad a 
means of getting laws made as could possibly be devised,” he suggests 
that legislatures be done away with altogether, and that such new laws as 
are really needed be prepared by committees of experts appointed by the 
executive and be submitted to the people for adoption. This appears to 
be more logical than the half-way measure of making the acknowledged 
evils of a legislative session biennial instead of annual. A better remedy 
than either would seem to be to improve the character of the legislature 
by giving the members a longer term of service, and making the whole 
body more efficient by giving it a longer life. In the hurry of a single 











legislatures as constituted are found to be unfit to accomplish the pur- - 
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session it is impossible for the members to formulate systematic legisla- 
tion on any important subject, and a committee appointed by one legis- 
lature receives scant attention from another. The legislature as an or- 
ganized body ought to have at least two sessions, and if biennial sessions 
are adopted, the members of the house as well as the senate should be 
elected for four years. 

The propsed amendment provides for the election of all the members 
of assembly every two years, and for the election of one-half of the mem- 
bers of the senate every two years, and that the terms of all senators in 
office shall expire on the second Tuesday in the following January. 





A LETTER from London, in one of the law magazines, refers to a sen- 
sational case in the Divorce court in which Sir Francis Jeune refused to 
order that the case be tried im camera, but requested the reporters to 
refrain from publishing any report of the case other than the result, and 
the reporters complied with his request. It is now suggested, the re- 
porter says, that a bill be introduced into parliament to give the judges 
of the courts authority to act generally as Sir Francis Jeune did in this 
case, and providing that if a newspaper, after the interdict of the court, 
publishes a report of the proceedings, both the writer of the report and 
the responsible editor and publisher of the paper may be dealt with as 
for contempt of court. 

If Vice-Chancellor Pitney, in a recent case before him, had adopted 
Sir Francis Jeune’s method of dealing with the reporters, it is probable 
that they would have complied with his request, at least so far as not 
to publish the informal conversation that had taken place between the 
Vice-Chancellor and the counsel and a witness in the cause. 

The case related to the terms on which an electric railway should be 
allowed to cross a steam railroad, and there was nothing in the character 
of the evidence to justify an order that the case should be tried in camera, 
On the other hand it was a case in which the public were interested, and 
the reporters had a right to be present and to publish the proceedings. 
If there were casual remarks made by the court or counsel, it would 
have been sufficient to ask the reporters not to publish them, but Vice- 
Chancellor Pitney, suddenly asking if there were reporters present, 
called one of them to the bench and asked him to show him his notes, 


and then told him to.leave the court room and not to publish a word of 


what had been said, saying that if one line was printed in his paper 
about this case he would have him arrested for contempt of court. Be- 
ing asked if no report of the case could be made, he said ‘‘ Nothing more 
than that the case was considered.” The reporter went back to the office 
of the Evening News, and a full account of the affair was published in 
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that paper on that day, with an indignant protest from the editor against 
this attempt to restrict the liberty of the press, and during the next week 
the newspapers throughout the state repeated this protest and maintained 
in vigorous language the right of the press to publish the proceedings of 
the courts. 

It is clear that the Vice-Chancellor had no power to direct the re- 
porter not to publish the proceedings in a public trial. There is no act 
of the legislature in this state authorizing the court even to request 


that the proceeding be not published. It is not in aceordance with | 


the practice of the Court of Chancery to prevent disobedience of 
it orders by suggesting that it has power to punish for con- 
tempt. This power is only used after the disobedience has occurred and 
upon a judicial consideration of the acts of the offending party. It is 
too valuable a weapon in the hands of the court to be used when it is 
not needed, and it should never be used to frighten people like a gun 
that is not loaded. 

There is no need, however, for the press to fear that its liberties are 
in danger. The Vice-Chancellor only intended to express in emphatie 
language his desire that, in this particular case, no report-of what had 
been said outside of the regular proceedings should be made. It was te 
be expected that words of this character, spoken from the bench, would 
be understood in their ordinary sense, and the newspapers were justified 
in resenting what they regarded as an act of intimidation, but it is not 
likely that if the fact of the publication of the proceedings were brought 
to the notice of the court, it would feel compelled or authorized to order 
an arrest for contempt.’ 





A QUESTION is suggested in Mr. Clevenger’s article on the Criminal 
Courts with regard to the effect of the new County Court act upon the 
Court of Two Justices. This court was abolished in certain counties by 
several of the statutes providing for president judges of the Common 
Pleas and Quarter Sessions, and these acts are repealed by the County 
Court act, which, however, is silent with respect to the Court of Two 
Justices, and the question is whether this court is thereby revived in 
those counties. This would be a result which was certainly not contem- 
plated by the act, but the repeal of the act doing away with these courts 
would seem to have the effect of leaving the old law by which they were 
created in full force. 





IN ANSWER to what we said last month with regard to the use of the 
name “ County Court” in place of the old names of the various courts of 
the county, it may be said that the name County court is» itself an old 
name, almust as old as the courts themselves in this state. It was used 
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in the Ordinance of George I., made April 29, 1723. This was entitled 
“ An ordinance concerning Justices’ courts, County courts for holding 
pleas, and Supreme court,” and it ordained that “ the County court for 
holding pleas ” should continue to be held and kept in each of the sev- 
eral counties of the province. The name was applied to what was 
called in the ordinance of Lord Cornbury in 1704 the Court of Common 
Pleas and it referred to this court only and not also to the General Court 
of Sessions and the Oyer and Terminer. The Common Pleas was 


EDITORIAL NOTES. 


ealled a County court as distinguished from the Supreme court, and the 


ordinance of 1723 made special provision for the trial of questions of 
fact before the juries of the counties, reserving questions of law for the 
Supreme court. (See 1 Halst. App. A.). The name was used again in 
the ordinance of George II, dated August 25, 1751, (Book AAA. of 
Commissions, p. 313; 18 N. J. L. J. 202,) where the *‘ County courts ” 
are distinguished from the “ Sessions of the Peace ” and “ other inferior 
courts.” {t was never so used as to give one name to several courts of 
different jurisdictions. To this, again, it may be answered that there is 
in fact one court with several jurisdictions and that it is well that it 
should have one name of general meaning. The name, however, is too 
general, for the court is not in fact the only court of the county—there 
are still the Circuit court and the Orphans’ court—and the change of 
fame at this time tends to confuse distinctions which exist in fact in the 
constitution, the statutes and judicial decisions. 





WHEN IT it is considered that the jurisdictions of our courts are de- 
fined by the colonial ordinances and not by the constitution of the state, 
it seems strange that any misunderstanding should exist as to which was 
the ordinance in force at the time when the first constitution was adopted. 
William Griffith, in his Annual Law Register for 1821-2, referred to 
the ordinance of 1723, and saw it might be considered as the foundation 
of the jurisdiction of the courts of New Jersey in civil and criminal cases 
at common law. 4 Am. Law Reg. 1169. It was printed by Mr. Halstead 
as an appendix to the first volume of his reports of cases at law, with the 
remark that it remained, so far as he was able to discover, unrepealed ; 
and Judge Knapp in delivering the opinion of the Supreme Court as 
late as 1884, Gray v. Bastedo, 46 N. J. L. (17 Vr.) 457, said that this 
ordinance had always been regarded as the source of the jurisdiction of 
the common pleas as well as other courts in the state. Judge Field had 
already called attention, in his Discourse on the Provincial Courts, to the 
fact that there had been earlier ordinances, and that this one remained 
in force less‘than a’year and was superseded by those of 1724, 1725 and 
1728. These were not recorded in the Book of Commissions, but were 
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only printed in pamphlets at the time, and were reprinted by Judge 
Field in his book. (See The Courts of New Jersey, 17 N. J. L. J. 262). 
Judge Field does not mention the ordinance of August 25, 1751, which 
was recorded in the Book of Commissions, (Book AAA. of Com., 
p- 313,) and this, as we have already pointed out, (118 N. J. L. J. 162,) 
appears to be the ordinance that was in force in 1776. It was so de- 
clared by Chief Justice Ewing in Chandler v. Monmouth Bank, 4 Hals. 
101 (1827). He referred to this ordinance as that ‘‘ which remained in 
force on the second day of October 1776, when the act passed entitled 
‘an act to confirm and establish the several courts of justice within the 
state.’ Pat. 39.” It is a curious fact, however, that in referring to this 
ordinance by its proper title and date with book and page of the Com- 
missions, he cited also ‘‘ 1 Hal. App. 6,” which contains the ordinance 
of 1723 and not that of 1751, and that be quoted the language of the 
former and not that of the latter ordinance. The language of the por- 
tion quoted, is for the most part the same in both ordinances, but in the 
latter ordinance, the Supreme Cofrrt is given power to determine not only 
“ all pleas civil, criminal and mixt,” but also “all other actions and suits in 
Law and Equity,” as fully as the courts of Kings Bench, Common 
Pleas and Exehequer in England, and the Chief Justice omits this refer- 
ence to suits in equity in his quotation of the ordinance. ‘The Court of 
Exchequer in England, had at that time general equity jurisdiction. It 
was a jurisdiction which it had usurped, just as it had its general com- 
mon law jurisdiction, by means of the fiction that the King’s revenues 
were in danger, but it was fully established at a very early period, and 
continued until October 15, 1841, when it was transferred by 5 Vict. c. 
5 to the Court of Chancery, and even this statute did not take away the 
Eguity urisdiction of the Exchequer asa Court of Revenue. Atty. 
Gen. v. Halling, 15 M. & W. 687. Ifsuch masters of the common law 
as Baron Parke and the other judges of the Court of Exchequer were 
willing to deal with questions of equity our Colonial Supreme court 
might also have given equitable relief and New Jersey would have been 
the first to have one court for both Jaw and equity. 
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[ CONTINUED. | 
Courts With Criminal Jurisdiction. 
I. Criminal, 
I. Courts With Criminal Jurisdiction, 


1. Court for the Trial of Impeachments. 
2. Court of Pardons. 
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Court of Errors and Appeals in the Last Resort in All Causes. 
Supreme Court of Judicature. 

County Court. 

Coroner’s Court. 

Court of Two Justices of the Peace. 

Court of Two Police Justices. 

. Police Court. 

0. Justice’s Court. 


rE ODN AMP w 


1. Court for the Trial of Impeachments. 


Conposition: The members of the senate. Art. VI, sec. 3. par. L, 
N. J. Const. 

The Secretary of State is clerk. Art. VI, sec. 3, par. 4, N. J. Const. 

Terms: No specified terms. 

Jurisdiction: The jurisdiction of this court is purely original. The 
house of assembly has the sole power of impeaching by a vote of a ma- 
jority of all the members, and all impeachments are tried by the senate. 
Const. Art. VI, sec. 3. The Governor and all other officers of this state 
are liable to impeachment for misdemeanor in office during their contin- 
uance in office and for two years thereafter. (Art. V, sec. 11, N. J. Const.) 
No person may be convicted without the concurrence of two-thirds of all 
the members of the senate. Judgment extends no farther than to re- 
moval from office, and disqualification to hold any office of honor, profit 
or trust under the state. Art. VI, sec. 3, par. 3, N. J. Const. The 
jurisdiction of this court is not, in express terms, detined, but it seems to 
be clear that its cognizance is confined to the misconduct of state offi- 
cials. (Per Beasley, C. J., in State, ex rel. Police Com’srs of Jersey 
City v. Pritchard, 36 N. J. L. [7 Vr.] 101, 117). 

Origin: This court comes to us from England, where the house ‘of 
commons found the articles of impeachment, which were tried by the 
house of lords. This custom was derived by the English from the con- 
stitution of the ancient Germans. 

Appeals; The judgment of this court is final, there is no appeal 
therefrom. 

Notes: On the trial of Patrick W. Connelly, a justice of the peace 
of this state, on March 15, 1895, Mr. Corbin, in summing up the Man- 
ager’s case, said that in case the senate found Connelly guilty, which he 
thought they should do from the evidence, they could do any of five 
things.’ They could suspend verdict; could suspend him from his offi- 
cial daties for a limited time; could remove him from office; could dis- 
qualify him from holding office forever; and could disqualify him from 


- holding office for a limited time. 
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2. Court of Pardons. 


Composition: The Governor, or person administering the govern- 
ment, the Chancellor, and the six judges of the Court of Errors and 
Appeals specially appointed, or a major part of them, of whom the Gov- 
ernor, or person administering the government shall be one. Art. V. 
sec. 10, N. J. Const.; Rev. 794, sec. 3. 

The secretary of state is clerk. Rev. 794, sec. 2. 

Terms: This court meets at such times and places as the Governor, 
or the person administering the government may direct, usually at Tren- 
ton, during the session of the Court of Errors. Rev. 794, sec. 1. 

Jurisdiction: This (so called) court is not a part of the judiciary, but 
belongs to the executive department. It is authorized to remit fines and 
forfeitures and grant pardons after conviction in all cases except im- 
peachment; and to commute sentence of death to imprisonment at hard 
labor for life, or for a term of years. Art. V, par. 10, N. J. Const., 
Rev. 794, sec. 3. 

‘* The concurrence of a majority of the members of the Court of Par- 
dons, of whom the Governor, or person administering the government, 
shall be one, shall be necessary to all acts of this court.” Rev. 794, 
sec. 5. 

See act of 1891, p. 426, respecting ticket-of-leave-men. 

Origin: The constitution provides for this court; the idea being, it 
would seem, to have a tribunal clothed with the pardoning power given 
the king and privy council under the common law. Read Cook v. Free- 


holders, 26 N. J. L. (2 Dutch.) 326. 


Appeals: The judgment of this court is final, there is no appeal - 


therefrom. 

3. Court of Errors and Appeals in the Last Resort in All Causes. 

Composition: See Court of Errors and Appeals under Courts with 
Common Law Jurisdiction. 

Terms: See Court of Errors and Appeals under Courts with Common 
Law Jurisdiction. 

Jurisdiction: The jurisdiction of this court is purely appellate. It 
takes cognizance of criminal matters only by writ of error to the Su- 
preme Court, after judgment in that court; and in criminal cases where 
the penalty is death the writ is one of grace and issues only upon the 
allocatur of the Chancellor. Corbin’s Ct, Rules 25. 

Origin: See Court of Errors and Appeals under Courts with Common 
Law Jurisdiction. 


4. Supreme Court of Judicature. 


Composition: See Supreme court under Courts with Common Law 
Jurisdiction. 
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Terms: See Supreme couri under Courts with Common Law Juris- 
diction ; and see Rev. 216, sec. 22, which provides for the holding of a 
special circuit of the Supreme court for the purpose of trying any indict- 
ment for murder or manslaughter that may have been removed into this 
court. 

Jurisdiction: The jurisdiction of this court is two-fold : 

(a) Original: Empowered to have cégnizance of all ‘crimital pleas. 
within the state as fully and amply as the Court of King’s Bench iv 
Engtand, (See Ordinances under ** Notes,” ) althougtrit does not exercise 
its original jurisdiction in these matters. Prior to the Revolution grand 
juries were summoned to appear before the Supreme court by writ 
directed to the sheriff of the county in which it sat, who inquired and 
made presentations and passed on indictments for offences committed in 
that county. Other cases were brought there by the attorney-general 
or by leave of the defendant. Special writs of oyer and terminer, as in 
England, were issued for the trial of felonies in the different counties 
where considered necessary. See Nixon’s Dig. 1070. 

All acts of treason against the state which are committed or done upon 
Jand out of the state or upon the sea shall be tried in this court. Rev. 
289, sec. 118. 

(6) Appellate: This court reviews the acts of other courts by means 
of the writs of certiorari and error. All writs of error to inferior courts, 
in criminal cases, must issue out of this court, except where the crime is 
punishable by death, when the writ must issue out of and under the seal of 
the Court of Chancery, returnable to the Supreme court, upon the allo- 
catur of the Chancellor. .Corbin’s Ct. Rules,-p- 25. 

Into this court also indictments from inferior courts may be removed 
by writ of certiorari, and from there they are sent to the jury of the 
county out of which the indictment is brought. Rev. 98, sec. 3-6. 

Origin: See Supreme court under Courts with Common Law Juris- 
diction 

Appeals: An appeal lies from this court to the Court of Errors and 
Appeals by means of a writ of error. 

Notes: See Ordinance, 6 N. J. L. (1 Halst.), appdx. p.4; 9 N. J. 
L. (4 Halst.) 101; Corbin’s Court Rules, 25, and for history 1 N. J. L 


(Coxe) 244. 


5. County Court. 


Composition: See County Court under Courts with Common Law 
Jurisdiction. A Justice of the Supreme Court must preside at the trial 
of any presentment for a crime punishable by death. P. L. 1895, par. 
6, ch. CLXII. 


Terms: See County Court under Courts with Common Law Jurisdic- 
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tion. It is presumed that the Chief Justice or any Associate Justice 
who shall hold any circuit may still order a special term for trying 
indictments. Rev. 219, sec. 39. 

See also par. 7, ch. CLXII, P. L. 1895. 

Jurisdiction: As with the County Court under Courts with Common 
’ Law Jurisdiction, the criminal side of this new tribunal will be sub-di- 
vided into: . 

(a) Division of the Oyer and Terminer aad General Gaol Delivery. 

Jurisdiction: The jurisdiction of this division is purely original. | It 
has cognizance of all crimes and offences of an indictable or presentable 
nature committed or attempted within the county in which it is holden, 
and to deliver the jail of such counties, of the prisoners therein. Rev. 
272, sec 30. 

It is given power to fine justices of the peace or coroners who are re- 
miss and do not take inquisitions as provided in section twenty-two, 
Rev. 173. 

Origin: In the early history of the state most of the criminal business. 
was conducted in the Supreme Court, but later, special writs of oyer and 
terminer were issued for the trial of felonies in the different counties, 
when considered necessary, and regularly for the yearly circuit courts, 
this being in accordance with the law and custom of England, where com- 
misions were issued to the justices to hold the assizes, etc. 

Appeals; An appeal by way of writ of error lies only to the Supreme 
Court. Entries v. State, 47 N. J. L. (18 Vr.) 140; 2. N. J. L. J., 221; 
Corbin’s Ct. Rules, 25. 

Indictments may be removed into the Supreme Court by certiorari. 
Rev. 98, sec. 4. 

In contempt cases an appeal lies to the Supreme Court. Supp. Rev. 
813, secs. 32, 33. r 

(6) Division of the General Quarter Sessions of the Peace. 

Jurisdiction: The jurisdiction of this division is two-fold : 

Original: The Court of General Quarter Sessions like the Court of 
Oyer and Terminer, prior to the passage of the County court act, had 
cognizance of all crimes and offenses of an indictable nature done or 
attempted within the county ; with the proviso that indictments for trea- 
son, murder and manslaughter, although found in the Quarter Sessions, 
_ should be tried in the Supreme Court or the Oyer and Terminer. Rev. 
571, sec. 523. But in counties having a president judge indictments 
for manslaughter were triable in the Quarter Sessions. Sup. Rev. 209, 
sec. 9. 

Appellate : This division hears appeals in bastardy cases and proceed- 
ings under the Vice and Immorality act, and act concerning disorderly 
persons (sections 7 and 13), and in various other statutory criminal 
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actions, in the lower criminal courts, where a constitutional right to 
indictment and trial by jury does not exist. 

Origin: Commissions of the .peace were issued in the early history 
of the state just as commissions of oyer and terminer were. ‘“ The Gen- 
eral Court of Sessions” is referred to in Lord Cornbury’s ordinance of 
1704. Field’s Prov. Courts App. 17 N. J. L. J. 214. This court is 
very closely allied to the old court of Common Pleas. 

Appeals: An appeal by way of writ of error lies from this court to. 
the Supreme Court only. Entries v. State, 47 N. J. L. (18 Vr.) 1403, 
2N. J. L. J., 221; Corbin’s Ct. Rules, 25. 

In cases arising out of the special jurisdiction given by the statutes, a. 
writ of certiorari lies to the Supreme court.. Indictments may also be 
removed to that court by certiorari. Rev. 98, sec. 4. In contempt 
cases an appeal lies to the Supreme court. Supp. Rev. 814, secs. 32, 33.. 

6. Coroner’s Court. 

Composition: The coroner, and it is presumed that the chief justice 
of the Supreme court, may also hold this court, as the chief justice of 
the King’s Bench was, at common law, the chief coroner of the kingdom, 
1 Black. Com. 346. 

The duties of the coroner may be exercised by a justice of the peace 
or commissioner of wrecks in certain cases (Rev. 170, secs. 4 and 17), 
and also by the sheriff. Rev. 423, sec. 4. 

Terms: No specified terms. 

Jurisdiction: The office of coroner is both ministerial and judicial,. 
but principally judicial. His jurisdiction is purely original. 

(a) Ministerial: As a ministerial officer he acts as a substitute for the 
sheriff when he is interested in the suit, ete. 1 Black. Com. 349. 

(b) Judicial. As a judicial officer he sits to inquire when any one 
dies in prison or comes to a violent, sudden or casual death, by what 
manner he comes to his end, and this he is only entitled to do supra visum 
corporis. Rey. 170, sec. 3; 4 Black. Com. p. 274. 

Whenever it may appear by affidavit and upon the request of the offi- 
cers of any insurance company that a building has been set afire, the 
coroner, the sheriff or a justice of the peace is authorized to inquire of 
the truth of such belief as in the matter of death. Rev. 423, sec. 4. 

Origin: The office of coroner is of very ancient origin, being recog- 
nized by the common law. 1 Black. Com. 346. 

Appeals: There is no appeal; the record is sent up to the next 
County Criminal court for filing. 

Notes: Where there is a county physician the coroner is not to act 
until requested so to do by such physician. Rev. 818, sec. 2, 3 and 5. 

As to rights of a justice of the peace to act as coroner see 40 N. J. Li 
(11 Vr.), 159. 
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7. Court of Two Justices of the Peace. 


Composition: Two justices of the peace. 

Terms: No specified terms. 

Jurisdiction: The jurisdiction of this court is purely original. Per- 
sons accused of stealing goods not above $20 in value may be tried be- 
fore twe justices“of the peace apon application, and sentenced as pro- 
vided by the Crimes act, paragraph 128. If it appear in evidence, how- 
ever, that the defendant has been convicted of larceny before, or that the 
goods were taken from the person of another or in a building entered 
with intent to steal, then the justices are not to act. Rev. 274, sec. 39a. 

Origin: Criminal procedure act. Rey. 273, sec. 37. 

Appeals: Certiorari to the Supreme court only. 

Notes: Notice that the Crimes act says ‘‘ goods” of the value of 
$20 ; if it is money, the court has no jurisdiction. See Ann Guy’s case, 
2 Lawyer’s Mag. 311. 

This court was abolished by most of the special acts providing for the 
appointment of law judges in the different counties, but these acts are 
repealed by the County Court act of 1895, which is entirely silent as to 
the Court of Two Justices. 


8. Court of Two Police Justices. 


Composition: Two police justices. 

Terms: No specified terms. 

Jurisdiction: The jurisdiction of this court is purely original. It is 
held in cities having two or more" poliee:justices. The justices have the 
same jurisdiction, in criminal matters,:in:the city fer-which they are ap- 
pointed, as two justices of the peace. Honeyman’s P. & P., 688, par. 
1078, (Ed. 1892). 

Origin: These courts are purely statutory, being created by acts 
passed in the years 1883, 1886, 1891, 1892, ete. See chapter in Hon- 
eyman’s P. & P., (Ed. 1892), 686, for article on these courts. The act 
in Supp Rev. 534-43; passed for the benefit of cities of the third and 
fourth class, has been considered to be unconstitutional. 

Appeals: Certiorari to Supreme court only. 


9. Police Court. 


Composition: Police justice, or justice of the peace appointed by 
him. Honeyman’s P. & P. 688, par. 1075, (Ed. 1892). 

Terms: No specified terms ; although it is held daily in most cities. 

Jurisdiction: ,The jurisdiction of this court is purely original. It is 
held by a police justice in cities of this state, as provided for by statute, 
atid ha’ criminal jurisdiction in the city for which the justice is ap- 
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pointed, the same as a justice of the peace. Honeyman’s P. & P. 688, 
par. 1078, (Ed. 1892). ; 

Has an exclusive jurisdiction in bastardy cases concurrent with re- 
corders. P. L. 1891, p 478. 

See Ch. XXXVI, P, L, 1895, for additional powers given these jus- 
tices in cities of the first class. 

Origin: These courts are purely statutory, and the acts constituting 
the same are constantly being repealed, supplemented and amended, so 
as to accord with the political complexion of the legislature. 

Appeals: An appeal lies to the Quarter Sessions division of the: 
County court, Honeyman’s P. & P. 694, par. 1091, (Ed. 1892), or by 
certiorari to the Supreme co rt. 

In contempt cases an appeal lies to the Supreme court. Supp. Rev.. 
814, secs. 32-33. See State v. Springer, 31 Atl. Rep. 215. 


10. Justice’s Court. 


Composition: Justice of the peace. 

Terms: No specified terms. 

Jurisdiction: The jurisdiction of this court is purely original; and 
herein the justice performs a two-fold duty, that is, he is both a minis-- 
terial and judicial officer. 

(a) Ministerial: As a ministerial officer, under the common law, he 
was a conservator of the peace, a high constable, authorized to suppress 
riots and affrays. 1 Black. Com. 349. ' 

(6) Judicial: As a judicial officer he is to take securities for the- 
peace, apprehend and commit,-or place under bail, for action of the grand 
‘jury, felons and inferior criminals. 

P. L. 1889, p. 347 gives one justice of the peace the right.to hear pon 
determine bastardy cases, but P. L. 1891, p. 478, excepts cities where- 
there is a Recorder's or Police court. 

Under the act concerning disorderly persons he can apprehend, con-- 
vict and imprison ; under the tramp act power is given to commit. Pow- 
ers are also delegated under the acts concerning vice and immorality, 
eruelty to children and forcible entry and detainer. 

A justice of the peace also -has:a criminal jurisdiction for the :recovery 
of penalties. It might be said here that the distinction between those 
penalties, that are criminal, and those that are civil, is not very clear.. 
As an example of the crtantnal jurisdiction reference is made to the Clams 
and Oysters act. An aid to distinguish the difference is to keep in mind 
the distinction between a forfeiture annexed to a statutory crime, which 
follows a criminal conviction, aad a penalty on common information re- 
covered by suit at law. Honeyman’s P. &, P. 449, n. 1. 

Origin: The origia of the justice of the peace is almost as ancient as. 
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the common law ; for, as Blackstone says, the common law has always 
had a special regard and care for the conservation of the peace. 1 Black. 
Com, 349. 

Appeals: An appeal lies to the Quarter Sessions division of the County 
court, or by certiorari to the Supreme court. Of course, so far as his 
duties as a magistrate to bind for the next grand jury are concerned, 
they are final until passed upon by that body. State v. Springer, 31 
Atl. Rep. 215. 

Notes: For history see Honeyman’s P. & P. Ch. 1 (Ed. 1892) and 
31 N. J. L. (2 Vr.) 44. See also 1 Black. Com. 347. 

The mayors, aldermen and recorders of most cities of the state, are 
given by charter, the powers of a justice of the peace; in which case, 
appeals are taken to city council or the Quarter Sessions division of the 
County court, as the case may be, in the matter provided by the charter. 


Atiantic Crry, N. J. Wma. M. CLEVENGER. 


[THE END. ] 


GWILLIAM », TWIST AND ANOTHER.* 
1895, May 16, Lorp Esuer, M. R., and A. L. SmirH and Ricsy, L. JJ. 








Master and Servant—Sudden emergency— 
Servant incapacitated from carrying out his 
duty— Delegation of his duty—Possibility of 
communicating with his master—Agent of ne- 
cesity.—The driver of an omnibus, when 
within a quarter of a mile of his master’s 
premises; was forbidden by the police to 
drive further on the ground that he was not 
sober. A bystander volunteered to drive 
the omnibus home, and was authorized todo 
so by the driver and conductor, no effort 
being made to communicate with the master. 

Held, that there was no evidence upon 
which it could be held that any necessity to 


The defendants were omnibus proprietors in Birmingham. 


delegate the duty of driving to the bystander 
had arisen. 

Quaere, whether the driver and conductor 
could become agents of necéssity of the pro- 
prietor of the omnibus, so as to make the 
substitute appointed by them a servant of 
the proprietor, and render the latter respon- 
sible for the consequences of his want of 
care and skill. ; 

Per Lory Esuer, M. R.: The principle 
of agency of necessity does not extend to 
such a case, but is restricted to certain well- 
known cases, such as those of the master of 
a ship, of the acceptor of a bill of exchange 
for the honor of the drawer, and of salvors. 


One of 





their omnibuses was being driven by a man named Harrison, who was 
stopped by the police, and forbidden to drive further, on the ground 
that he was not sober. The omnibus was at that time about a quarter 
of a mile from the defendants’ yard, and a man named Veares, who had 
been in the defendants’ employment, but as conductor, not as driver, vol- 
unteered to drive the omnibus home. Both the driver and the condac- 
tor assented to this plan, they rode inside the omnibus while Veares 
drove, and from time to time called out to him to be careful at the cor- 





*14 R., July, 217 (Queen’s Bench Appeals, 1895). 
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ners of streets. Owing to want of care and skill on the part of Veares, 
an accident happened in which the plaintiff received injuries, for which 
he sought in this action to make the proprietors of the omnibus liable. 

The County court judge found that the accident was caused by the 
negligent or unskillful driving of Veares, that the police acted properly , 
in forbidding Harrison to continue to drive, and that they did not order 
Veares to drive the omnibus home. He therefore held that the defend- 
ants were liable, and his decision was upheld by the Divisional court (1). 
The defendants appealed to the Court of Appeal. 

CASES CITED. 

For the defendants: Hawtayne v. Bourne (2). 

For the plaintiff: Nicholson v. Chapman (3); Lynch v. Nurdin (4); 
Booth v. Mister (5). 

Lorp Esuer, M. R.: ‘In this case a question of great importance 
was raised, but it was one which we shall not have to decide, viz., 
whether, when it becomes necessary for a servant to delegate his duty, 
the person to whom it is delegated is made the servant of the master, so 
as to render the master liable for his wrongful acts. 

But it is clear that a servant employed for a particular purpose cannot 
delegate that duty to another when the necessity to do so does not arise, 
and the question in the present case is whether there was any evidence 
upon which the County court judge could find that it was necessary to 
delegate the duty of the driver to Veares. 

In the first place I do not think that the County court judge has found 
as a fact that there was such a necessity, but he says in his judgment 
that the facts found by him would raise a necessity ; even if I assume 
that he intended to say in his judgment that the necessity existed, the 
question remains whether there was any evidence of such a necessity. 
The question is, whether it can be within the power of a servant to dele- 
gate his duty in this way without consulting with his mister? If there 
is an opportunity to consult with his master there is no necessity to dele- 
gate his duty. 

In this case the driver of an omnibus became incapable of driving, the 
police ordered him to desist from driving, and he was obliged to obey ; 
the omnibus was then only a quarter of a mile from the yard, it could 
have been left to stand at the side of the street while some one was sent 
to the master to ask him what it was right to do under the circum- 
stances. It cannot be doubted that that might have been done while 





(1) 15 R. May, 363 ; [1895] 1 Q. B. 557; 225 L. 'T..115; 43 W. R. 400. 
(2) 7M. & W. 595; 10 L. J. Ex. 224. 

(3) 2H. BI. 254, 

(4) 1Q. B. 29; 10 L. J. Q. B. 73; 4 P. & D. 672. 

(5) 70. & P. 66, 
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the owner was being communicated with. If trying the case with a jury 
the judge would be bound to tell them, if trying it alone he would be 
bound to say to himself, that there was no necessity shown for delegat- 
.ing the duty. If there was no evidence on which it could be said that 
there was a necessity for acting without communication with the master, 
then the court certainly ought to hold that there was no authority to 
delegate the duty of driving to Veares. 

I agree with what is said by Baron Parke in Hawtayne v. Bourne (1) 
and by Chief Justice Eyre in -Nicholson v. Chapman (2). The princi- 
ple of agency by necessity is confined to certain well-known cases, such 
as those of the master of a ship, of the acceptor of a bill of exchange for 
the honor of a drawer, and of salvors, which are by the authorities made 
exceptions to the general rule. 

I am of opinion that there was here no evidence upon which the 
County court judge could find that a necessity existed, and this appeal 
therefore must be allowed.” 


A. L. Surrn, L. J.: ‘Iam of the same opinion. .* * * * * 

Ordinarily, the master is not liable for the act of his servant unless it 
is within the scope of his employment. Was it within the scope of Har- 
rison’s employment to put up Veares to drive under the circumstances ? 
It appears to me that it was not. Prima facie, the question can only be 
answered in one way, but it is argued that Harrison may be constituted 
an agent of necessity to delegate his duty.. It may be that such cir- 
cumstances may arise as to give him such authority, if he is in such a 
position that he cannot communicate with the owner; I do not decide 
that point; but if he can communicate with the owner the alleged neces- 
sity does not arise. 

As is said in section 299 of Carver on Carriage by Sea: ‘If there is 
a fair expectation of obtaining directions either from the owners of the 
goods or from agents known by the master to have authority to deal 
with the goods, within such a time as would not be imprudent, the master 
must make every reasonable endeavour to get those directions; and his 
authority to sell does not arise until he has failed to get them.’ 

It is quite true that the County court judge did not at first specifically 
find that the necessity existed, but when he delivered his judgment he 
said that it was.clearly necessary that some one should drive the omnibus 
to the yard; but he does not appear to me to have applied his mind to 
what is requisite to constitute an agency of necessity. On the facts of 
this case there was no evidence upon which he could find that Harrison 
was under a necessity to delegate his duty. He was removed from his 
omnibus by the police within a quarter of a mile of his master’s premi- 
ses, and it was obviously possible to communicate with the master and 
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obtain his directions. 
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Harrison, therefore, had no authority, and it was 


not within the scope of his employment to put up Veares to drive so as 
to make the master liable for his acts.” 


Riesy, L. J., concurred. Appeal allowed. 


S. D. 





WILLIAM G. ROTHERMEL v. NORTH AMERICAN CO. 


(Chancery Chambers in Newark, June 19, 1895.) 


Corporations—Jnspection of books—Elec- 
tion— Stockholders—Injunction.—T he Court of 
Chancery has no jurisdiction to require the 
officers of a corporation to permit a 
stockholder to inspect the books of the cor- 
poration, and it will not grant a mandatory 
injunction requiring the officers to permit 
the inspection of the stock and transfer 
books within thirty days before the annual 
lection, and restraining the holding of the 


election until the inspection can be had. 

The stockholder has an adequate remedy 
at law by mandamus, This remedy extends 
to the right given by section 36 of thé act 
concerning corporations, to inspect the 
stock and transfer books within thirty days 
before the election, and this statute confer- 
red no jurisdiction on the Court of Chan- 
cery by summary proceedings, as in the 
case of section 50 of the same act. 


A bill was filed by William G. Rothermel and three other stockhold- 
ers of the North American Company, a New Jersey corporation, and by 
A. W. Bartlett representing many other stockholders. The bill alleged 
that the affairs of the company had not been managed profitably, and 
that in the judgment of the complainant the management had always 
been in the same interest and not with a view to the best interests of the 
stockholders, but in such as to further the interests of certain men who 
had been in control from the beginning. The bill then alleged that the 
complainant, Rothermel, with a view to ascertaining the opinion of the 
stockholders as to the management by the directors, made a demand 
upon the transfer agent within thirty days before the time of the annual 
election for permission te inspect the stock and transfer books with a view 
to communicating with other stockholders, and that this permission was 
refused by the transfr agent and one of the directors. The bill prayed 
that the directors might be directed to permit the complainants to ex- 
amine the books, and that they be enjoined from placing any obstacles, 
in the way of the examination, and that the annual meeting might be 
adjourned for a reasonable time so as to enable the complainants to com- 
municate with other stockholders. 

The Chancellor granted an order to show cause to be heard on the 
day before the day fixed for the election, but made no restraining order. 

The defendants submitted affidavits denying that the company had 
been managed in the interest of certain men who had been in control 
from the beginning, and alleging that the directors, some of whom had 
been lately chosen, were managing the affairs of the company for the 


best interests of the stockholders, and were ready to show the 
18 i 
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books to all stockholders for all proper purposes. The directors 
in their affidavits admitted that the transfer agent by their order had 
refused to permit the complainant, Rothermel, to examine the stock and 
transfer books. They alleged that Rothermel in making the demand, 
was accompanied by one John S. Schantz who was not a stockholder, 
and that the permission was refused because they had good reason to 
believe and did believe that the demand was not made in good faith and 
for a proper purpose, but in order to assist John H. Schantz and A. W. 
Bartlett in making an attack upon the company and its officers, and the 
affidavits stated that Schantz and Bartlett had made threats and false 
statements pretending to represent a committee which was not in fact a 
committee, and had sent out circulars falsely stating that an examination 
of the company’s books had been made and showed mismanagement, and 
that all these acts of Schantz and Bartlett had been done for improper 
purposes of their own, and not with a view to the interests of the stock- 
holders. 

Mr. Flavel McGee for the complainant. 

Mr. Ricard V. Lindabury and Mr. Edward Q. Keasbey for the de- 
fendants. 

On the following day a decision was rendered orally by 

Emery, V. C.: The application for injunction in this case is denied. 
The iajunction applied for is a preliminary mandatory injunction to en- 
force the right of a stockholder to the inspection of books thirty days 
before an election under section 36 of the corporation law, and as inci- 
dental to this right to have such inspection for thirty days previous to the 
election. The complainants ask to have the election postponed until 
after the expiration of thirty days from the time of inspection if ordered 
by the court. No other relief is prayed by the bill, nor is the right of 
any of the complainants to relief based upon any claim other’ than the 
statutory right of a stockholder to the inspection. Only one of the 
complainants has demanded this inspection, and it is admitted that the 
officers refused, basing their refusal on their right to question the motive 
of the stockholders. 

This right of inspection, in my judgment, is a personal right of each 
stockholder, and it is doubtful whether separate stockholders can join in 
such bill. Nothing will, therefore, be considered but the claim of Roth- 
ermel in the bill. 

The injunction is demed, because, as I understand the case, it has 
been decided by this.court that the right of inspection of stock books, if 
it exist in this case at all on the facts stated in this bill, is to be enforced 
by application to the Supreme court and not to this court. This right 
of the Supreme court to order the inspection of books of a corporation by 
a stockholder is the basis of a decision, in the case of Rosenfeld v. Ein- 
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stein, 46 N. J. L. (17 Vroom), 479, and this case has ever since been 
recognized by the Court of Chancery as affirming this power in the Su- 
preme court, and as excluding the Chancery jurisdiction in cases cov- 
ered by it. Huyler v. Cragin Cattle Co., 40 N. J. Eq. (13 Stew.), 392, 
(McGill), and Stettauer v. N. Y. Scranton Construction Co., 42 N. J. 
Eq. (15 Stew.), 46, (Van Fleet, V.C.).! Probably this rule is further 
definitely acknowledged and settled by the Court of Appeals in Barber 
case, just decided, the opinion in which has not yet been seen, but in 
which the court decided that mandamus and not an injunction was the 
proper remedy to compel the county clerk to permit an examination of 
the records.” 

The only question as to the application of these cases, is whether the 
rule laid down in the cases covers the statutory right of inspection now 
in issue, or whether as to this there is a concurrent jurisdiction in the 
Court of Equity. The decisions do govern the present case, in my judg- 
ment, and exclude the equitable jurisdiction for these reasons. 

First, the cases themselves that are grounds of the decision proceed 
upon the reasons which are applicable to all books of a corporation, in- 
cluding stock books and transfer books ; there is no distinction between 
the character of books as to which the Supreme court has the right to 
order an inspection ; the stock and transfer books have been singled out 
by the legislature in the corporation laws as the two important books 
which must be kept within this state, and I think if there are any spec- 
ial reasons why the one set of books rather than the other should be sub- 
ject to the right of the Supreme court to order an inspection, it would be 
the stock and transfer books which are ordered to be kept within the 
State. The reasons in these cases extend to all books, and there is 
nothing in them that would justify me in excluding the stock and trans- 
fer books from the books which the Supreme court has the right to order 
an inspection of. 

In the seeond place this statutory right of inspection for thirty days 
previous to an election is not a right of a different character from that 
which existed before the statute. Before the passage of this statute, 
and independently of the terms of this statute, a stockholder had the 
right in proper cases to apply to the Supreme court at any time, and not 
only within thirty days, for an inspection of the stock and transfer 





1In Henry Congar v. Newark Electric Light and Power Co., decided by Vice-Chancellor 
Van Fleet on July 30, 1891, an order for the inspection of the books of a company on the 
petition of a stockholder was refused. It appeared that the books were within this state 
and the order denying the petition, after reciting this fact, declared that the court was of 
opinion that it had no jurisdiction and was powerless to afford the petitioner his Gpeized 
relief. Order filed July 31, 1894. 

*Barber v. West Jersey Title and Guarantee Co. 18 N. J. L. J., 220,32 Atl. Rep. 222. 
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books. Now, the statutory right giving him the absolute right to an in- 
spection of these books for thirty days previous to the election, in my 
judgment,—and here I agree with counsel for the complainant—changed 
the extent of the previous right of inspection by making it an absolute 
definite right in each stockholder to demand an inspection irrespective 
of his motive in doing so, but it did not change the character of his 
right ; neither did it change the foram to which he must appeal for the 
enforcement and protection of the right. A refusal to allow this inspec- 
tion within thirty days is an injury of the same character as a refusal to 
allow an inspection at other days of the year, and for the enforcement 
and protection of this right I do not consider that this section of the 
statute has made any change in the forum. This court has, therefore, 
in my judgment, no jurisdiction in this case to grant the ultimate relief 
which is prayed in this bill, which is the inspection of the books, and if 
this case were now heard, as the Stettauer case was, on demurrer, or 
even on final hearing, I should be obliged to decide that the Court of 
Equity has not the right to grant the ultimate relief that is asked for by 
the bill, and, of course, on the present application there is an additional 
reason ne the court cannot exercise the jurisdiction. 

The application here is practically to enforce as by final decree a right 
which the complainant claims in his bill; the application now is to make 
a final decree by a preliminary snsilhees injunction; the injunction if 
issued as prayed for would be practically a final decree. Now the pro- 
ceeding by preliminary mandatory injunction is not applicable in cases 
like this, where the final order asked for has the effect of an order or 
decree entered on summary proceedings. This would, if granted, prac- 
tically substitute for a summary proceeding in which the case is heard 
fully on both sides, a final decree on affidavits, and I do not think the 
proceeding by preliminary mandatory injunction can be applicable to 
cases like this. Now there are summary proceedings. provided under 
section 50, before the Court of Chancery, and there is a final order and 
decree. The 50th section provides for petitions to the Chancellor or to 
the Supreme court to order the books of the company brought within 
this state, and it gives special power of direction as to the time 
when the books are to be brought and the place where books are 
to remain in the state, showing that that is a disposition by final 
hearing of that case by summary proceedings. There is no sum- 
mary proceeding provided for under the section allowing a stockholder 
to have the inspection of the books, and it seems to me that not only 
would I be extending the general jurisdiction of the Court of Equity 
beyond the limits that are indicated by the Stettauer case, if I should 
grant this relief on final hearing, but I would also be extending the jurisdic- 














- on. VT 2.97  eeN 


a Oe ee ay) ee a Se 


DECISIONS 277 


tion of the Court of Equity by summary proceedings by virtually substi- 
tuting therefor a preliminary mandatory injunction. 
I must therefore deny the application. 





SETH L. JENKINS, ET AL., APPELLANTS, AND THE GUARANTEE TRUST AND SAFE 
DEPOSIT COMPANY, AND THE PRESBYTERIAN HOSPITAL, RESPONDENTS. 


(New Jersey Court of Errors and Appeals.) 


M. by a will. made five days before her 
death, gave to the Presbyterian Hospital a 
legacy of $5,000, and directed it to be paid 
out of her residuary estate, which consisted 
of certain lands situated in this state. The 
testatrix, at the time of her death, wasa 
resident of and was domiciled in the state 
of Pennsylvania, and the Presbyterian Hos- 
pital was a Pennsylvania corporation. By 
a statute of that state, any testamentary gift 


for religious or charitable uses, is void, unless 
the will be made at least one calendar 
month before the decease of the testator. 
Held, that the validity of such legacy, being 
a gift of money, is to be determined by the 
law of the domicil of the testatrix, notwith- 
standing the fact that it is necessary to sell 
lands in this state for the payment thereof, 
and that consequently it is void by force of 
the Pennsylvania statute. 





to a body politic, or to any person, in trust 


On appeal from a decree of the Court of Chancery advised by Vice- 
Chancellor Pitney. 

Mr. Edward H. Dudley and Mr. Wm. H. Barnett and Mr. John Spar- 
hawk, of the Philadelphia bar, for the appellants. 

Mr. M. P. Grey and Mr. Arthur Biddle, of the Philadelphia bar, for 
the respondents. 

The opinion of the court was delivered by 

GuMMERE, J.: This case presents for consideration the question of the 
validity of a legacy given to the Presbyterion Hospital, one of the res- 
pondents, by the will of Margaret K. Maxwell, a resident of the state of 
Pennsylvania, and who, at the time of her death, was domiciled in that 
state. The facts upon which the decision of this question turns are these: 

In 1878, Mrs. Maxwell joined with her husband in executing a deed 
conveying to the Guarantee Trust and Safe Deposit Company (respond- 
euts herein) certain lands belonging to him and lying in New Jersey, in 
trust, to hold said lands for the benefit of the grantors, or the survivor of 
them, during their lives; and at the death of the survivor, to hold the 
same for the benefit of such person as said survivor might by will ap- 
point. And in default of such appointment, etc. 

Mr. Maxwell died in 1886, and by his will left all his estate, real and 
personal, to his wife. Mrs. Maxwell survived her husband several 
years, and died on August 8, 1891, leaving a last will and testament, 
executed five days before her death, in which, among other things, after 
reciting the above power of appointment, she made the following pro- 
vision : ‘f Now, therefore, as such survivor, and in exercise and pursu- 
ance of said recited power and authority, I hereby direct, limit, and 
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appoint, and I devise the said trust estate and lands in said deed men 
tioned, and I also give, devise and bequeath all the rest and residue of 
my estate, real and personal, to the Guarantee Trust and Safe Deposit 
Company (her executor) in trust to hold the same, etc., and I give, de- 
vise and bequeath my said residuary estate and I direct my said trus- 
tee to pay out of the same the following legacies, namely: To the 
Presbyterian Hospital in Philadelphia the sum of five thousand dollars ; 
to (certain other legatees) one thousand dollars each, etc., after payment 
out of my said residuary estate of said legacies, should any of the resi- 
due remain undisposed of, I give, devise and bequeath the same and I 
direct my said trustee to pay over and convey the same to and among 
my brothers and sisters, share and share alike, their heirs and assigns.” 
* * * « * ~ * * * * 

“‘T authorize and empower my executors and trustees for the purpose 
of paying debts and legacies and also for the general purposes of this 
wil * * * * * to sell at public or private sale all and any part 
of my real estate, which I may own, or over which I may have any 
power of disposition, etc.” 

It is admitted that the estate left by Mrs. Maxwell, exclusive of. the 
land in New Jersey which was embraced in the trust deed, was insuffi- 
cient to pay her debts; and it can not be controverted that her will 
operates to dispose of those lands either as an appointment under the 
power created by the trust deed, or else as a devise of the property 
which came to her by virtue of her husband’s will. 

In this condition of affairs the Guarantee Trust and Safe Deposit 
Company filed its bill in the Court of Chancery, as executor and trus- 
tee under Mrs. Maxwell's will, asking the direction of that court as to 
the payment of the legacy of $5,000, given to the Presbyterian Hos- 
pital, out of the proceeds of the sale of property embraced in the trust 
deed. 

It was insisted, in the court below, on the part of the other beneficiar- 
ies under the will of Mrs. Maxwell, that the legacy to the hospital, hav- 
ing been given by a will which was made only five days before the death 
of the testatrix, was void by virtue of the provision of the eleventh sec- 
tion of the act of the legislature of the state of Pennsylvania relating to 
estates held for corporate religious and charitable uses, which reads as 
follows : 

‘* No estate, real or personal, shall hereafter be bequeathed or devised 
to any body politic, or to any person in trust for religious or charitable 
uses, except the same be done by will, attested by two credible, and at 
the time, disinterested witnesses, at least one calendar month before the 
decease of the testator ; and all dispositions of property contrary hereto, 
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shall be void and go to the residuary legatee or devisee, next of kin, or 
heirs, according to law.” 

The learned Vice Chancellor who heard the case, considered that this 
insistment was without force, and that the hospital was entitled to be 
paid its legacy out of the proceeds of the sale of the New Jersey land 
notwithstanding the prohibition of the Pennsylvania statute just cited ; 
and he puts his decision upon the ground that there was no conversion 
of the land directed by the will, and that the laws of Pennsylvania, re- 
stricting testamentary power, can have no application or force in New 
Jersey, so far as real estate located here is concerned. 

It seems to me that this decision rests upon an erroneous basis; and 
that the question whether or not there was an equitable conversion of 
this land, by the will of the testatrix, is one which is of no materiality in 
the determination of this cause. There has been no devise of this land 
to the hospital ; the testatrix has merely bequeathed to it a pecuniary 
legacy of $5,000, and has directed its payment out of her residuary es- 
tate. It is true that she has authorized the Guarantee Trust and Safe 
Deposit Company, as her executor and trustee, to sell this lard, for the 
purpose of paying debts and legacies generally, in case it should be ad- 
visable to do so, but this does not in any way alter the character of the 
gift to the hospital which still remains a moneylegacy,.and not a devise 
of land situate in New Jersey. The law of the situs of this land merely 
regulates its sale, when that shall take place as provided in the will, and 
the passage thereof to the purchaser. That is all. It has nothing to do 
with the distribution of the proceeds of such sale among the creditors and 
legatees of the decedent. That distribution is regulated by the law of 
the testatrix domicil, which, at the time of the making of her will and 
of her death, was Pennsylvania. Bruce v. Bruce, 6 Brown’s Par. Cases, 
550: Doglioni v. Crisbin L. R. 1 H. of L. Cases, 301; Ennis v. Smith, 
14 How. (U. 8.) 400; Shultz v. Pulver, 3 Paige, 182; Banta v. Moore, 
2 McCart. 97; Harral v. Harral, 12 Stew. 279. 

The gift to the Presbyterian Hospital, contained in Mrs. Maxwell’s 
will, being a pecuniary legacy, given by a person who was a resident of 
and domiciled in the state of Pennsylvania, to a corporation of that state, 
is invalid by force of the eleventh section of the statute of that state 
relating to estates held for corporate, religious and charitable uses, here- 
jnbefore referred to, having beén made by a will which was executed 
less than thirty days before the death’of the testatrix. 

The legacy being void it must consequently fall into the residaary 
estate of the testatrix, and be distributed therewith. 

The decree below should be reversed, and the record remitted, in 
order that a decree may be made in accordance with these views. 
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JOHN DAVOCK ». JAMES NEALON. 
(New Jersey Supreme Court.) 


Statute of Limitation—Adverse posses- 2. Where one encloses and possesses more 
sion—Suecessive occupants— Privity of estate— land than is covered by the description in 
1. The adverse possessions of successive oc- his deed, and sells to another by the same 
cupants, between whom a privity of estate description, who enters in possession of all 
exists, can be tacked so as to makea con-_ the land enclosed, the successive possessions 
tinuous twenty years adverse possession. can be tacked. 


On rule to show cause why a new trial should not be granted. 

Argued before the Chief Justice and Justices Depue, Reed and Gum- 
mere at Februry term, 1895. 

Mr. Minturn for the rule. 

Mr. A. I. Smith, contra. 

The opinion of the court was delivered by 

Ree, J.: This is an action of ejectment brought to recover the pos- 
session of a strip of land fronting one foot in width on Ferry street, and 
running one foot in width, back from the street, a distance of one hun- 
dred feet. ‘The facts proved at the trial were these : Davock, the plain- 
tiff, in July 1873, bought a lot No. 17 on a plot. Nealon, the defend- 
ant, now owns the adjoining lot, No. 16. _When Davock bought, a house 
stood on his lot, No. 17, one side of which house, with two fences, 
formed the practical line of division between the two lots. One fence 
ran trom Ferry street and was joined to the front corner of the house. 
The other fence ran from the rear corner of the house back the depth of 
the lots. The front fence, the side of the house, and the back fence, 
together formed practically a straight line dividing the two lots. 

Sometime after he had purchased lot 17, Mr. Davock raised the house 
which stood upon his lot, and put a new foundation ander it: In doing 
this he moved the house one foot in, on his lot, leaving a space of one 
foot between the corners to which the ends of the division fence had 
been attached and the fence ends. The ends of the two fences without 
any change in the location of the fences were afterwards connected with 
the two corners. On April 16, 1892, Nealon, the defendant, tore down 
these fences, claiming that the true division line between lots 16 and 17 
was one foot over on lot 17, as that lot had been occupied and fenced. 
On the trial, Davoek did not claim a paper title to this one foot strip. 
The description in the deeds from his predecessors in title for lot 17, 
stopped short of the one foot strip. He rested his right to the one 
foot strip upon two grounds. He claimed, first, that there had 
been a practical location of the division line between the two lots, by the 
mutual lozation of the fence, and by acquiescence in such location by the 
preceding owners ot the respective lots. He claimed, secondly, that he 
had gained a title by adverse possession. At the conclusion of the 
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plaintiff's case, the trial justice ruled that he had shown nothing from 
which a jury could find for kim upon either ground. 

The counsel for the relator rests his application for a new trial upon 
the ground that there was evidence upon the second point which should 
have been submitted to the jury. There seems to be no ground for a 
question that Davock’s possession, from the time he received his deed 
for lot 17, and went into oceupation:of the house and its curtilage, ‘was 
adverse to every other person. And it is beyond all question that his 
possession extended to fhe fence which enclosed the lot. Upon this 
point the evidence seems clear. But Davock went into possession 
in July, 1873, and Nealon terminated Davock’s possession of this strip 
of land in April, 1892, so that his occupation was short of the twenty 
years required to ripen his possession into a title good against Nealon. 
It was mainly upon this failure to show the requisite length of adverse 
en oyment by Davock, that the trial justice refused tosubmit this branch 
of the case to the jury. 

It is, however, insisted that there is in the testimony evidence of an 
adverse possession of the locus in quo by Meese who sold lot No. 17 to 
Davock, and that his possession can be tacked to the possession of Da- 
vock, so as to complete a twenty years continuous adverse occupation, 
which will inure to the benefit of Davock. It appears that Meese 
bought lot No. 17, in September 1867. That when Meese bought, 
the house and fences were then on lot 17; the house and fences 
having been put there in 1865 or 1866. There is evidence that Meese 
lived on lot 17 25 years ago.. There is testimony to the effect that a 
fence was in the same place as.the one torn down by Nealon, while 
Meese occupied lot No. 17 While the testimony in respect to Meese’s 
occupation of the premises is not very’ distinct or definite, still there 
seeins to be enough to support a conclusion by a jury that Meese, from 
the time he received his deed for lot 17, oceupied the house aud used 
the curtilage enclosed within this fence in connection with the house. If 
so, there was evidence, from which a jury might conclude, that his pos- 
session of the strip of land was actual, exclusive, nr continuous and 
under claim of right. 

But this question remains; could his possesion be tacked to Davock’s 
possession to make up the period of twenty years? | 

It is entirely settled that the adverse possession of independent tres- 
passers cannot be tacked for the purpose of making up the entire period 
required to bar the holder of the paper title: And this is s0, although 
there are no appreciable intervals between the abandonment of any one 
possession and the assumption of another, and so the line of successive 
possessions is practically unbroken and continuous. The abandonment 
of possession by each of such trespassers stops the running of the period 
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of limitation, and each entry is a fresh disseizin from which date the 
running of the period again begins. 

It is equally well settled, that if a subsequent trespasser succeeds to 
the inchoate right of the immediate previous trepasser, that is if there 
is a privity of estate between the two, then the successive possessions 
may be tacked. The entry of the successor will relate to the entry of 
him whose possessory right he holds. If the successive adverse pos- 
sessions of those holding in privity with the original disseizor, are prac- 
tically continuous for twenty years, the right to possession becomes ab- 
solute. 

Thus far the law is settled by the overwhelming weight of authority. 
But in respect to the kind of eyidenee. by which this privity between 
such successive occupants is to be shown, there exists some contrariety 
of judicial opinion. In some jurisdictions the devolution of possessions 
are regarded as transfers of title to land which can pass only by deed, 
by will or by descent. Sawyer v. Kendall, 10 Cush. 241; Ward v. 
Bartholomew, 6 Pick, 408. 

In other jurisdictions, it is held, that as to third persons against whom 
the possession is held adversely, if such transfers of possession were in 
fact made, it is immaterial whether they were effected by deed or de- 
vise, or by an agreement either written or verbal. McNeely v. Langan, 
22 Ohio St., 33; Weber v. Anderson, 73 Ill., 439; Menkens v. Blu- 
menthal, 27 Mo., 198; Cunningham v. Potter, 6 Barr, 357; Sheetz v. 
Fitzwater, 6 Penn. St., 126; Smith v. Chatham, 31 Conn., 530. 

The question here, is not whether a person having a naked possession 
of a tract of land disconnected from any other land for which he has 
title, can by parole, turn over his possession to another, so as to continue 
the first adverse person against the legal owner. The weight of author- 
ity is that a parole delivery from one to the other of an actual pedis pos- 
sessio is sufficient. The cases already cited exhibit this. In instances 
of constructive adverse possession the rule is different. Simpson v. 
Downing, 23 Wen., 316. 

But the question here presented is this: If one, holding the legal 
paper title to a piece of land, in enclosing it, includes within the enclos- 
ure a piece of adjoining land, enters into possession of the entire enclosed 
tract, and then transfers his legal paper title to another who goes into 
possession of the entire enclosed tract, can the two adverse possessions 
be tacked. . 

Now it is perfectly obvious that the deed, followed by possession of 
the whole tract, is intended to operate as a conveyance of the possession 
of all within:the enclosure. The legal title passes as to so much of the 
lot as is within the description in the deed, but the deed, aided by the 
enclosure and the actual transference of possession of the rest as of a 
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part of the lot sold, is sufficient evidence of a transference of possession, 
to raise the required privity between them. This has always, I think, 
been understood to be the rule in this state constantly enforced at nist 
prius. 

The judgment is reversed and a venire de novo awarded. 





—-? 


PETER FORMAN v. THEODORE AUMACK. 
(N. J. Supreme Court, November term, 1894.) 


Elections— Marked bollots— Names erased Whether a name having a piece of paper 
~—-Ballot reform act of 1890.—A light blue pasted over it may be considered as erased 
mark under the name of a candidate invali- | within the meaning of sec. 40, Quaere. 
dates a ballot under sec, 39 of the election The election board has no power to take 
act of May 28, 1890. evidence with respect to the ballots, 


On case certified. 

A case of contested election was brought before the Circuit court of 
Monmouth county, upon a petition under subdivision 9 of the act con- 
cerning elections, Rev. 355. Judgments rendered subject to the opinion 
of the Supreme court, on a case certified for its advisory opinion. The. 
certificate was given at the November term, 1894. That the court was 
divided in opinion and the following memorandum was handed to counsel 
for the incumbent. 

Mr. Alan Strong for contestant. 

Mr. Wm. H. Vredenburgh for incumbent. 

Van SyckeL, J.: Jurisdiction is conferred on the Circuit court in this 
case by sections 100 and 101 of the Election Law (Rev. 355). 1.1 
think it is clear that the proceding in the Circuit court is strictly a re- 
view of the action of the election officers and not the trial of a right to 
the office. 

Nineteen ballots cast in Neptune township had on them a light blue 
mark under the name of one of the coroners. This would invalidate 
them under section 39 of the Ballot Reform act of 1890. The allega- 
tion in the petition that the incumbent of the office issued these ballots. 
in the form in which they were voted, cannot be considered in this pro- 
ceeding, and it was properly struck out by the Circuit court. The elec- 
tion board had no power to take evidence, and section 39 imperatively 


required the rejection of these ballots. The only question which the 


Circuit court or this court can consider is, did the election officers, as 
the ballots appeared before them, act legally in rejecting them. It seems 
perfectly clear to me that this action must be upheld. 

2. Eleven of the ballots cast in Raritan township had a blank piece of 
white paper pasted over the name of one the coroners, These were 
counted for the incumbent. 

Whether these ballots should have been given to the incumbent de- 
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pends upon the meaning given to the word “erase,” in section 40. If 
that word is held to mean “ obliterate,” there is no error in the proceed- 
ings below. After careful consideration I am in doubt, and that doubt 
should be-sol¥ed in favor of the ballot. I am unwilling to deprive the 
voter of his ballot unless I can say with some confidence that such was 
the intention of the framer of the ballot Jaw. I feel constrained there- 
fore to decide that judgment should be given for the incumbent. 

Chief Justice concurs in this view. 

Justice Depue concurs as to the first point, but holds that the eleven 
votes in Raritan township should be rejected. 

Justice Lippincott differs as to the first point, but holds that the eleven 
votes in Raritan township were properly counted for the incumbent. 

The Circuit court should be advised that the Supreme court is divided 
in opinion. 





PETER FORMAN v. THEODORE AUMACK, 
(N. J. Supreme Court, June term, 1895.) 


Elections—Certiorari on judgment in contested election case dismissed. 


A writ of certiorari had been obtained to bring up the judgment on 
the verdict in the case of this name reported above and after the de- 
cision in that case a motion was made to dismiss the writ. 

Argued at June term before Justices Van Syckel, Lippincott and 
Reed. 

Mr. Alan Strong for contestant. 

Mr. William H. Vredenburgh for incumbent. 

Per Curiam... Assuming that a writ of-certiorari will lie we think the 
present writ should be dismissed. The election occurred in 1893. 
Judgment was entered in 1894, March Ist. The case was certified to 
Supreme court. No majority answer to the certificate by reason of di- 
vision of the court, No appeal was taken in time. The proceedings is 
a part of the canvassing machinery provided by law and should be speed- 
ily ended. It does not determine title to office. For that purpose quo 
warranto goes. Under the circumstances the writ of certiorari after the 
lapse of this time is dismissed. 





THE STATE OF NEW JERSEY, EX REL., THE BOARD OF HEALTH OF THE BOROUGH 
OF VAILSBURGH v. THE INHABITANTS OF THE TOWNSHIP OF EAST ORANGE 
IN THE COUNTY OF ESSEX. 

Board of health—Local and State—Juris- ances arising and maintained within the 
diction—Action or bill for nuisance. The territorial limits of the complaining board. 
authority conferred by the 28th and 29th For nuisances arising and maintained out- 
sections of the Act of March 31, 1887, P. side such territorial limits the remedy is by 
L._80, upon local boards of health, to main- _the action of the State Board of Health un- 
tain actions in this court to enjoin nuis- der the Act of May 24, 1894, P. L. p. 495. 
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Mr. Fort for the motion. 
Mr. Knight contra. 


Bill for injunction and motion to strike out bill as on demurrer. 

Prrnry, V. C. The bill is presented by the board of health of the 
borough of Vailsburg, against the inhabitants of the township of East 
Orange, and sets forth a nuisance maintained by the latter municipality, 
on land belonging to it,.and situated within its territorial limits, which 
the bill alleges injuriously affects the residents of the borough of Vails- 
burg, and it prays an injunction against its further maintenance. It is 


‘based upon the authority given by the 28th and 29th sections of the Act 


of March 31, 1887, P. L. page 80 at page 93. 

The ground of the motion is that the right to present the bill and 
maintain the suit is purely statutory, and is confined by its terms to 
nuisances existing and having their origin within the territorial limits 
of the complaining board of health. 

The 12th section of the act provides, that ‘the said local boards of 
health shall have power to pass ordinances ” and make rules and regula- 
tions in regard to the public health “‘ within their several jurisdictions,” 
for the following purposes, among others : 

II. To define and declare what shall constitute nuisances in lots, docks,. 
streets, wharves, vessels and piers and all public or private places. 

VI. To prohibit and remove any offensive matter or abate any nuis- 
ance in any publie highway, road, street, avenue, alley or other place, 
public or private, and to cause the removal of the same at the a of 
the owner. 

The 13th section provides that “said local boards shall within their 
respective jurisdictions examine into all nuisances, etc., and shall cause 
the same to be removed and abated. 

The 14th section provides that where “such nuisances” shall be 
found on private property, the board shall give notice to remove the 
same to the owner of the land where it exists, and if the owner or owners 
thus having notification do not comply with such notification or order 
within the time specified by the said board of health, the board shall 
proceed to abate such nuisance, etc. 

The 27th section provides that a notice given by any inspector upon 


_ the part of any local. board of health to abate any nuisance, or be the 


executive officer or other authorized member of said board, shall be 
taken as a notice from said board, and if the owner or person notified 
shall fail to abate the nuisance complained of, the board shall cause the 
same to be abated in a summary manner. 

The 28th section, under which the bill is framed, provides that any 
such local board of health instead of proceeding in a summary way to 
abate a nuisance may file a bill in the Court of Chancery in the name of 
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state on the relation of such board of health for an injunction to prohibit 
the continuance of such ntisance, etc. 

The argument is, that in the several sections just referred to preced- 
ing the 28th, the jurisdiction of the board to notify the creators or main- 
tainers of a nuisance to remove or abate the same and the right of the 
board to abate is confined to nuisances arising within its jurisdiction 
which is confined to its territorial limits, and that it follows that the leg- 
islature meant by the words ‘‘ such nuisances” found in the 28th sec. 
tion, those nuisances and no others which the board had been authorized 
by the previous section to abate. In other words that the authority to 
bring suit in the Court of Chancery for an injunction against the main- 
tenance of a nuisance is confined to such nuisance as the board has the 
right to abate in a summary manner, 

Upon a careful consideration of all the sections of the act I am forced 
to the conclusion that the position of the counsel for the defendant is 
well taken and that the complainant has mistaken its remedy in this 
case. It should have applied to the State Board of Health for its assist- 
ance under act of May 24, 1894, P. L. p. 495. The 2nd section of the 
act seems to have been framed for the purpose of meeting the very case 
in hand. 

The bill must be dismissed with costs. The motion to attach for con- 
tempt argued at the same time ix refused, without costs. 





MISCELLANY. 


pressly excepts “the final hearing and de- 
termination of causes.” 


THOMAS v. BOARD OF EDUCATION. 


PERSONAL, 








Judge Depue reached home from Europe 
in good health and spirits after a much 
needed rest of about four months. 

Judge Dixon has been ill for several 
weeks at his home at Bay Head, and does 
not expect to be able to attend the Bergen 
circuit at the opening of the term. 

The Chancellor is expected home early 





A CORRECTION. 

On page 85 of the April number of the 
JOURNAL, in the statement of the decision 
in the case of Thomas v. Board of Educa- 
tion of Elmer, the first proposition laid 
down was as follows: 

“1. A school teacher who has litigated 





in September. He sailed for Europe only 
a month ago, but this short period of entire 
relief from the unceasing duties of his of- 
fice will no doubt be of great benefit to him. 
Orders in his absence are signed “ By the 
Statute, Henry C. Pitney, Master.” This 
tatute is Rev. Chancery, § 111, and ex- 








successfully before the State Superinten- 
dent the controverted questions npon which 
her right to compensation depends is en- 
titled to a writ of mandamus to force a de- 
cision in her favor.” 

It is needless to say that the word force 
should be enforce. 
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LEADING CASES DONE INTO ENGLISH. 


1 Sept., 7 Jac, in London, in 
the parish of St. Giles extra 
Cripplegate hora quarta 
post meridiem. 


;* Upon the new assignment, 
the plaintiff assigned the 
trespass in a house called 
the Queen’s Head, .. . with 
a common sign at the door 
of the said house fixed, &c. 


“One John Riding, servant 
of the said John Vaux, at 
the request of the said de- 
fendants, did there then 
deliver them another quart 
of wine and a pennyworth 
of bread, amounting to 8d, 
and then they did there 
drink the said wine and eat 
the bread ”—(Et semble que 
ceo est mervellous petit 
manger et bever pur vjo 
homes)—“ and upon re 
quest did refuse to pay 

the same. 


Action of trespass, 


Second resolution in the 


case. 


Tdeo predict Johannes in 
misericordia et defend 
gjne die. 


[BY SIR FREDERICK POLLOCK.*] 
I—THE SIX CARPENTERS’ CASE. 


(1 Smith, L. C. 144, 9th ed.) 
This case befell at four of the clock 
( Now listeneth what I shall say), 
And the year was the seventh of James the 
First, on a fine September day. 
The birds on the bough sing loud and sing low. 
What trespass shall be ab initio. 


It was Thomas Newman and five his feres 
(Three more would have made them nine), 
And they entered into John Vaux’s house, 
That had the Queen’s head to sign. 
The birds on the bough sing loud and sing low, 
What trespass shall be ab initio. 


They called anon for a quart of wine 
(They were carpenters all by trade), 

And they drank about till they drank it out, 
And when they had drunk they had paid. 

The birds on the bough sing loud and sing low, 
What trespass shall be ab initio. 


One spake this word in John Ridding’s ear, 
(White manchets are sweet and fine), 

‘* Fair sir, we are fain of a penn’orth of bread 
And another quart of wine.” 

The birds on the bough sing loud and sing low, 
What trespass shall be ab initio. 


Full lightly thereof they did eat and drink 
(To drink is iwis no blame), 

“ Now tell me eight pennies,” quoth Master 
Vaux; but they would not pay the same. 

The birds on the bough sing loud and sing low, 
What trespass shall be ab initio, 


Ye have trespassed with force and arms, ye knaves 
(The six be too strong for me), 

But your tortious entry shall cost you dear, 
And that the King’s Court shall see. 

The birds on the bough sing loud and nought low, 
Your trespass was wrought ab initio. 


Sed per totam curiam ’twas wel] resolved > 
( Note, reader, this difference), 

That in mere not doing no trespass is, 
And John Vaux went empty thence. 

The birds on the bough sing loud and sing low, 
No trespass was here ab initio. 





* Sir Frederick Pollock’s visit to this country and the appearance of his greatSwork on the History of 
English Law, have brought to mind his delightful little book of verses, and we have made a copy of his 
version of the Six Carpenters’ Case for the Law JouRNAL. 
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SAYS THE JURORS FELL ASLEEP. 


Gilbert Collins, in the Sessions Court, 
Jersey City,on Monday, March 18th, ap- 
plied for a new trial in the case of justice of 
the peace J. K. Murphy, who was convicted 
several weeks ago of embezzlement. 

Mr. Collins based his motion on the 
ground that the case was given to the jury 
after 12 o’clock Saturday afternoon, which 
was a legal ‘holiday. He also mentioned 
that one of the jurors had fallen asleep dur- 
ing the trial. 

“ You could hardly blame him,” remarked 
the court. “ There was so much talk.” 

“But your honor,” replied’ Mr. Collins, 
“tt was while you were charging the jury 
that he fell asleep.” 

Court aud counsel joined in the laugh that 
followed. Judge Hudspeth said he would ex- 
amine the papers and give his decision 
shortly. 





‘BOOK NOTICES. 


Srate Liprary BuLuLetin, LEGISLATION 


TO JANUARY, 1895. Comparative sum- 
» mary and index of state legislation in 


1894. University of the State of New 
York, Albany N. Y. 


This is a very valuable publication, issued 
annually by the University of the State of 
New York, and contains a classified com- 
parative summary of legislation for the year 
mentioned. 

The publication unquestionably vontrib- 
utes materially to advance the standards of 
legislation and is of value to all who are in- 
terested in state legislation. The references 
cover the laws enacted during 1894 by thir- 
teen states and one territory, and besides 
the subject index, which is a model of index 
making, contains brief abstracts of 1895 ses- 
sion laws. 


Hanpsook or [nTERNATIONAL Law, b 
Captain Edwin F. Glenn, acting judge a 
vocate United States army. St. Paul, 
Minn.: West Publishing Co% 1895, pp. 
XIX-479. $3.75. 


This volume is prepared in accordance with 
the plan of the Hornvook Series, and the au- 
thor explains that the controlling purpose 
has been so to place the leading principles of 
public international law before the student’s 
mind, that they can be readily grasped. It 





THE NEW JERSEY LAW JOURNAL. 


is intended not as a- substitute for the ex- 
haustive text books on the subject, but rather 
to prepare the mind of the student the more 
readily and fully to comprehend them. 
After the introduction, treating of defini- 
tions and sources of the law, the body of the 
work is divided into three parts, treating 
the subject with reference to the conditions 
of peace, war and neutrality, and this is fol- 
lowed by an appendix containing the in- 
structions for the government of the armies 
of the United States in the field, papers 
carried by vessels, the Declaration of Paris, 
the Geneva Convention, the Brussels Confer- 
ence and other important documents. We 
reserve a critical review of the book until 
another time. 


Hanp Book oF AMERICAN CONSTITUTION- 
AL Law By Henry Campbell Black. West 
Publishing Co., St. Paul, Minn., 1895. 


We consider this a very good book to put 
into the hands of a law student early in the 
beginning of his reading. One of the first 
things which he ought to know is what our 
Constitution is, how it was adopted, how it 
has been and may be changed, how it op- 
erates, etc. We were glad to see this book 
and it would be well for the profession if it 
were read by every student at the outset of 
his studies, and read again later on. It 
would give him a broader and truer view of 
his subsequent studies. It contains a con- 
densed review of al] the leading principles 
and settled doctrines of American constitu- 
tional law. They are stated in the torm of 
rules, which in turn are explained in the 
text, and supported by authorities. The 
volume contains 22 chapters, and the method 
adopted in treating the various topics is 
clear and sufficiently detailed to equip the 
student with an accurate knowledge of the 
subject. 
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